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Estate planning for family business owners 
is big business for many wealth advisors, 
not only because of the large (and increas-
ing) federal estate tax exemption but also 
because Congressional leaders perennially 
raise the possibility of raising estate and 
gi!  tax rates or cutting exemptions.  " ose 
ever-present human emotions of opportu-
nity and fear seem to be the active ingre-
dients in motivating families to consider 
transferring their wealth, including the 
family business, to their descendants. 

Preserving the business over generations 
certainly requires, among other ingre-
dients, good estate planning – not ad-
equately preparing for estimated estate 
taxes can impede the transfer of a family 
business.  Unfortunately, many families 
are sometimes intoxicated with the acro-
nyms that promise to mitigate the pain 
of impending estate taxes at the expense 
of ignoring other important family and 
business planning issues. Similar to com-
mercial advertisements that sound too 
good to pass up, many a#  uent families 
become consumed with tax structures like 
FLPs, GRATs, CLATs and IDGTs, just to 
name a few. " ese indeed can be valuable 
planning tools, but alone, they do not ad-
equately address the myriad challenges 
facing multi-generational family business 
enterprises. 

We remain surprised at just how many 
families, with signi$ cant business inter-
ests, fail to take the time to understand the 
balance needed to perpetuate a family’s 
legacy. Good tax planning combined with 
a thorough understanding of the charac-
teristics that enhance a family’s chances of 
successfully transitioning a family enter-
prise to the next generation without ignit-
ing unintended consequences may be just 
as valuable a strategy as any of the previ-
ously-referenced tax planning acronyms. 

" us, while estate planning can indeed 
mitigate the pain of anticipated taxes, it 
also can create unintended consequenc-
es that founders of family businesses and 
their estate planners will want to be wary 

of.  " is is because estate planning chang-
es the balance of an existing system – new 
owners enter the family stage in the form 
of LLCs, trusts, family limited partner-
ships, and even philanthropic foundations.  
Business decision-making both during 
and a! er the founder’s departure is much 
more complicated, and yet founders and 
estate planners alike o! en fail to appreci-
ate the new and di% erent family-business 
system their documents will create.  " e 
use by the legal profession of sophisticat-
ed trusts-even in their embryonic stages 
of family wealth planning-hatch a unique 
and complex set of long term planning is-
sues that families need to consider. 

" e key to enhancing the successful tran-
sition of any family enterprise is vision 
and preparation – and the odds can be 
improved signi$ cantly by expanding the 
advisory team to include specialists in 
family relations and governance.  But this 
requires a deep commitment to creating 
an atmosphere of trust amongst the family 
and the di% erent advisors to enhance the 
value of collaborative work.

All too o! en, though, collaborative en-
deavors fail to take root in the planning 
process.  Our hunch is that families don’t 
think about expanding the advisor team 
mainly because they have rarely seen it 
utilized or o% ered as a comprehensive ser-
vice.  While families are used to paying for 
advice, they are not used to having succes-
sion and estate plans reviewed by di% erent 
professionals who might have di% erent 

values, skills and perspectives to add to 
the planning process. Education about this 
is key, and not just for families: educating 
both the family and the advisory side – 
right from the inception of an engagement 
– about the need and value of professional 
collaboration is an important venture in 
itself and will hopefully steer the profes-
sionals away from their natural tendency 
of working alone with clients. 

When a business is run by a founding 
owner, decision-making operates like a 
hub and spoke – with the founder in the 
middle.  " e system is simple: all questions 
gravitate to and emanate from the center.  
But estate planning – and especially wealth 
transfer planning with family owned en-
terprises-invariably builds a new system 
with multiple decision-makers.   Once the 
plan takes e% ect, the founder may no lon-
ger be in the center of the action, directing 
all decision-making.  Other decision-mak-
ers emerge.  " e board of directors (if 
there is one) will need to take a new look at 
$ nances and strategy.  Trustees, suddenly 
born out of the estate tax planning process 
and having their own set of $ duciary pri-
orities, are thrust into a family’s business 
ecosystem and all too o! en without prop-
er training or education.  Management will 
need to adjust to a new leader and new pri-
orities. Family members will be in entirely 
new roles – one may step up to the CEO 
position, others may join the board, serve 
as trustees, or even be bene$ ciaries of new 
trusts which own illiquid non-voting busi-
ness interests.  As they take these roles, 
they will need to ask questions, learn new 
skills, and develop very di% erent ways of 
relating to each other.

" e challenge for business-owning fami-
lies is that estate planning documents are 
fundamentally tax-driven and generally 
focus on matters of money: their primary 
purpose remains to transfer wealth and 
minimize or eliminate estate taxes.  But, 
as we noted above, taxes aren’t the only 
problem that succession-minded busi-
ness owners face: advisors also need to 
help founders and their family members 



understand the new roles that the docu-
ments will create, and begin to design the 
new decision-making systems that family, 
board and management will need to stew-
ard the business a! er the founder is gone.  

" e following examples point out just a few 
of the decision-making challenges that can 
arise from estate planning transactions:

  Most estate plans 
sprinkle ownership among a group of 
diverse family members, o! entimes 
in trust.  As a result, ownership pow-
er that was originally held by a sin-
gle individual – the founder – may 
now be held by a group of individuals 
and entities.  Questions will naturally 
arise: What powers will the owners (or 
trustees) exercise? If the new CEO is 
a family member, he may assume he’s 
stepping into the shoes of the founder 
and has all the same powers that the 
founder had.  At the same time, the 
non-managing owners and directors 
will feel that they instead should hold 
much of the power that the founder 
held.  Who’s right?  " e estate planning 
documents typically won’t resolve this 
issue – but a business advisor, who 
understands enterprise governance 
and collaborates in the estate planning 
process can add immense value to 
help clarify and articulate a new bal-
ance of power.

 O! en, the demise of 
the founder creates a power vacuum 
that stokes discontent and animosity 
among family members.  " e estate 
plan may spell out who gets what, but 
it rarely explains why.  Parents assume 
their motives are transparent and that 
their children will understand that 
they acted out of love – but children 
don’t always see it that way.  An ad-
visor who specializes in family dy-
namics and relationships can help the 
founder and spouse clarify their inten-
tions before beginning the estate plan-
ning process, and can also help family 
members sort through the emotion 
and work together constructively a! er 
the founder’s passing.  Creating a fo-
rum for family members to come to-
gether – a family assembly – can pro-

vide a place for family discussions that 
might otherwise & are up in the o'  ce.

 " e biggest chal-
lenge for the next generation of own-
ers when a family business is held in 
trust is that the trust distances the 
bene$ ciaries from the business.  " is 
alienation can be unintentionally en-
hanced by choosing the wrong trustee. 

Careful attention needs to be paid 
to family frictions that can be ignit-
ed when clients carelessly nominate 
trustees within wills and family trusts, 
when these same trustees occupy 
board of director positions of the fam-
ily enterprises that comprise, in whole 
or part, the corpus of the trust. Most 
clients know intuitively that trustee(s) 
must act solely in the interests of all 
trust bene$ ciaries. It goes without say-
ing that a trustee cannot transact busi-
ness with trust property for any per-
sonal bene$ t. But in family enterprises 
where there may not be that many 
trusted advisors who are willing or 
able to serve as a $ duciary, it is tempt-
ing to simply default to a director who 
is also a family member, to serve as a 
trustee. But query if this is always pru-
dent. 

 Directors owe $ du-
ciary duties of loyalty and impartiality 
to the shareholders and the business; 
trustees owe $ duciary duties to the 
bene$ ciaries.  Without a basic system 
of checks and balances, the appoint-
ment of an individual who is also a di-
rector or CEO as trustee of a trust that 
owns or operates a family business can 
easily put that individual in an impos-
sible situation.

It is not hard to imagine situations 
arising where the course of action that 
is best for the business may not be best 
for a bene$ ciary of the trust.  What 
then?  How will the family member 
holding multiple titles balance these 
duties?  Spending time building gov-
ernance mechanisms into the trust 
agreement, training trustees and di-
rectors to recognize situations where 
con& ict is possible, and developing 

e% ective communication and deci-
sion-making between board and own-
ers can improve decision-making and 
also reduce the risk of a family mem-
ber getting caught in the web of con-
& icting duties.

In the same vein, it is important to note 
that multiple duties don’t automatical-
ly imply a con& ict of interest – rather 
it is the person’s actions themselves in 
the dual capacity that may be harmful 
to other family members and thus cre-
ate a con& ict of interest for the entire 
family to ponder and plan around.

  It should come 
as no surprise that bene$ ciaries may 
come to feel that they have no role, 
and their interest in the business turns 
to apathy or even anger.  A bene$ ciary 
who lacks any control over the busi-
ness is far more likely to seek an exit 
than a bene$ ciary who is engaged in 
the business in some fashion.  If the 
founder’s desire in setting up the trust 
is purely tax-driven, and the founder 
wants the bene$ ciaries to have a say in 
enterprise decision-making – in other 
words, if the grantor would have giv-
en the shares outright but for taxes–
then the trust instrument must allow 
and encourage the trustee to seek the 
bene$ ciaries’ input on shareholder de-
cisions. An advisor who understands 
$ duciary as well as business systems 
can help the founder, trustee and ben-
e$ ciaries develop e% ective governance 
at the trust level that aligns with the 
business and family governance.   

Estate planning is intended to prevent a 
number of undeniably bad outcomes – a 
large tax bill or a claim by an angry credi-
tor, such as a divorcing spouse – at a critical 
moment in time.  By contrast, the human 
and $ nancial consequences of estate plan-
ning transfers of control will linger over 
decades and generations. When there is a 
team of skilled advisors working alongside 
the estate planner and founder, the odds 
of long term success – for the family and 
the business – will increase exponentially.
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Since Smith, Gambrell & Russell, 
LLP began practicing law in 1893, we 
have pursued a vision of building one 
of the country’s premier full-service 
business $ rms. Today we serve cor-
porations and individuals across the 
globe from o'  ces in Atlanta, Georgia; 
Frankfurt, Germany; Jacksonville, 
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Washington, D.C.

Our attorneys are focused in pri-
mary disciplines featuring more than 
45 practice areas. Our clients welcome 
guidance in speci$ c areas of law and 
value attorneys who can deliver high 
levels of legal service within those 
areas.

A dedicated group of more than 
175 attorneys and 150 support person-
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provide swi! , responsive and cost-ef-
fective legal support to our clients. 
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ing law across the globe, we have devel-
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