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passing the family business with a charitable remainder trust
By: Dana L. Mark

A question for our readers:  A charitable 
remainder trust can (a) bene� t family 
members, (b) bene� t charity, (c) help di-
versify assets in a tax e�  cient manner, or 
(d) all of the above?  � e answer is (d).

A charitable remainder trust (“CRT”) 
can provide you, your spouse, or other 
bene� ciaries with lifetime income (annu-
ally either a � xed amount or a percentage 
of the trust’s value (which will increase or 
decrease as the value of the trust chang-
es)).  When your interest in the trust ends, 
the balance remaining passes to chari-
ty.  At the time you set up the CRT, you 
receive a charitable income tax deduction 
for the value of the charity’s interest. 

Signi� cantly, a CRT is a tax exempt entity.  
As such, if you contribute appreciated 
property to the CRT, the sale of the prop-
erty by the CRT does not incur income 
tax, i.e., capital gains tax can be avoided 
on such donated assets.

Consider the use of a CRT to provide a 
succession plan for your family business 
and to accomplish the following:

• Provide retirement security to the 
senior generation;

• Transfer ownership of the family 
business to the younger generation;

• Transfer ownership at a minimum 
transfer tax (estate, gi�  and genera-
tion-skipping transfer (“GST”) taxes) 
cost;

• Satisfy philanthropic goals; and
• Obtain income tax bene� ts along the 

way.

For example, take Fred, age 68, who was 
the sole shareholder of Bedrock Inc., 
a corporation which provides marble, 
granite, and other high end stone � nishes 
to builders.  Fred’s son Jim was recently 
made president of the company, and was 
fully prepared to lead the company in 
the future.  Son Jules was a constitutional 
law professor and had no interest in the 
family business.

Wilma, age 62, Fred’s wife, and the moth-

er of Jim and Jules, was thrilled at the idea 
that Jim would take over the business and 
allow Fred to begin his retirement.  Her 
biggest concern was assuring that she and 
Fred would be su�  ciently provided for.

� e business was valued at $50 million.  
Fred’s basis in his Bedrock shares was 
nominal and therefore a sale by Fred 
would cause signi� cant capital gain.  So 
Fred and Wilma decided to establish a 
charitable remainder trust, and retained 
the right to receive annually 6% of the 
fair market value of the assets of the trust.  
Fred gi� ed 95% of his Bedrock shares to 
the CRT (as a gi� , the CRT’s basis in the 
stock was the same as Fred’s).  Conse-
quently, for the � rst year the couple would 
receive $2,850,000 based on the value of 
$47,500,000.  

Fred’s remaining 5% of Bedrock, before 
discounts for lack of control and lack of 
marketability, were worth $2,500,000.  
A� er applying a 30% discount, Fred gi� ed 
Jim his  shares with a gi�  tax value of 
$1,750,000, well within Fred’s available 
$5,430,000 gi�  tax exemption.  

About two years a� er the shares were 
transferred to the CRT, the board of 
directors of Bedrock decided to redeem 
95% of its outstanding shares for its then 
current fair market value.  At that time, 
the business was worth $58 million, and 
95% was, therefore, worth approximately 
$55 million.

Bedrock made its redemption o� er to Jim 
and the CRT.  � e CRT accepted the $55 
million o� er, which Bedrock could a� ord, 
partially out of its retained earnings and 
partially through a bank loan.  � e com-
pany’s cash � ow was such that it could 
comfortably repay the bank over a reason-
able period.  As a result of the redemp-
tion, the CRT ended up with $55 million 
in cash to invest, and Jim ended up as the 
sole owner of Bedrock.  � e CRT, being 
exempt from income tax, paid no income 
tax on the redemption, i.e., it kept the 
entire $55 million it received.  With the 

$55 million in the CRT, Fred and Wilma 
would now receive $3,300,000 annually.  
Moreover, Fred and Wilma were able to 
assure that Jim obtained sole ownership of 
Bedrock, without incurring gi�  tax.

� e major loose end is the fact that on the 
death of the survivor of Fred and Wilma, 
the trust fund will pass to charity.  � e 
answer is for Fred and Wilma to establish 
a life insurance trust which will purchase 
an insurance policy on their joint lives, 
payable to Jules upon the survivor’s death.  
� e annual payment from the CRT will 
provide Fred and Wilma with su�  cient 
cash � ow to a� ord the premiums on such 
a policy.  With Jules as the bene� ciary, the 
insurance proceeds will allow Fred and 
Wilma to treat their sons equitably.
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INSIDE OUT: RETHINKING ESTATE PLANNING FOR FAMILY BUSINESSES
By: Roy P. Kozupsky, Esq. & Amelia (“Amy”) Renkert-Thomas

Estate planning for family business 
owners is big business for many wealth 
advisors.  Fueling this area of work is 
a combination of factors including the 
historically large (and at least for now 
increasing) federal estate tax exemp-
tions.  Congressional leaders, in their 
redundant debate, perennially raise 
the possibility of changing the estate 
tax regime.  Both sides seem political-
ly persuasive.  � e le�  argues that tax 
revenues are needed and warns that 
large amounts of wealth being trans-
ferred to future generations will cre-
ate a dynastic social atmosphere that 
will weaken the entrepreneurial fabric 
of America’s culture.  � e right is less 
strident, but the Red States’ populist 
electorate and the ongoing need for 
tax revenues suggest that the estate 
tax will not be repealed any day soon.  
� is tumultuous political debate about 
rates and exemptions is wonderful fuel 
for those ever-present human emo-
tions of opportunity and fear, which 
seem to be the active ingredients in 
motivating families to consider trans-
ferring their wealth, including the 
family business, to their descendants. 

But unfortunately, this political de-
bate over taxes has turned the pro-
cess of succession planning inside out.  
Too many families, especially those 
families whose wealth is denominat-
ed through their family business, see 
estate planning as primarily an ex-
ercise about reducing taxes, rather 
than planning for the future owner-
ship and leadership of the business. 

Helping a family wade through the 
myriad issues it faces in trying to sus-
tain a business enterprise past even 
one generation certainly requires good 
estate tax planning – not adequately 
preparing for estate taxes can threaten 
or force the sale of a business.  Unfor-
tunately, consumer-driven decisions 
about which advisory services to pur-
chase in this process lead many busi-
ness families to fall prey to a far too 

narrow de� nition of “estate planning” 
and an even narrower de� nition as to 
which advisors might be in the best 
position to assist a family in navi-
gating through the succession plan-
ning process for its family enterprise.
� us, it is no surprise that given all of 
the political debate noted above about 
estate taxes, the starting point for many 
families to engage in the succession 
planning process was simply estate tax 
avoidance.  Families seeking counsel 
quickly become intoxicated with the tax 
acronyms that promise to mitigate the 
pain of impending estate taxes – FLPs, 
GRATs, CLATs and IDGTs, just to 
name a few.  � ese planning strategies 
indeed can be valuable tools to inte-
grate into the family’s planning process.

� e problem is, estate planning to mit-
igate anticipated taxes is not the begin-
ning of the succession planning process 
– it’s the end.  � e process as undertak-
en by most business-owning families 
unfortunately all too o� en is inside out. 

Too many families with signi� cant 
business interests fail to get the ad-
vice they need to understand the bal-
ance needed to perpetuate their lega-
cy.  Good tax planning is valuable, but 
more so when it is combined with a 
thorough understanding of the needs 
and objectives of the family and the 
business.  � us, understanding and ar-
ticulating the family’s succession plan-
ning objectives may be just as valuable 
as a sophisticated tax planning strategy.

Succession planning for 
family and business capital

Traditionally, wealth transfer planning 
for family owned enterprises has fo-
cused on three main questions for fam-
ilies to consider tackling:

• Which member of the family 
will run the business? 

• Who will own the shares?
• How can we mitigate estate tax-

es on the transfer?

But, estate planning, which focuses 
solely on legal structures, can create 
unintended consequences of which 
controlling owners of family business-
es and their estate planners will want 
to be wary, especially for businesses 
passing from the founder (or, a con-
trolling owner) to a group of siblings 
or cousins.  � is is because estate plan-
ning changes the balance of an existing 
system – new owners enter the family 
stage in the form of LLCs, trusts, fam-
ily limited partnerships and even phil-
anthropic foundations. 

Business decision-making both during 
and a� er the founder’s departure is 
much more complicated, and yet 
founders and estate planners alike of-
ten fail to appreciate the new and dif-
ferent family-business systems their 
documents will create.  � e use by the 
legal profession of sophisticated trusts, 
even in the embryonic stages of family 
wealth planning, hatch a unique and 
complex set of long term planning is-
sues that families need to consider.

A founder who takes a wider per-
spective and considers the � nancial, 
human and enterprise capital that is 
embodied in the business and the fam-
ily might conclude that identifying a 
CEO candidate and preparing an estate 
plan are necessary steps, but by them-
selves, they aren’t su�  cient to sustain 
and grow the business and the capital 
in the next generation.  Leadership 
succession planning that focuses only 
on the CEO role ignores other critical 
roles in the family business system – 
director, trustee, owner, forum leader 
– and fails to consider the work that 
will need to be undertaken to build a 
new decision-making system among 
management, board, owners and fam-
ily once the controlling owner no lon-
ger sits at the center of business deci-
sion-making.  Ownership succession 
planning that assesses assets purely by 
their monetary value and focuses on 
transferring them in the most tax-ef-



� cient way ignores human and enter-
prise capital, with the consequence that 
complex ownership structures such as 
irrevocable trusts, may achieve tax 
goals while missing non-� nancial ob-
jectives entirely.

A founder considering succession 
planning for the � nancial, human and 
enterprise capital of the business and 
the family should instead ask four 
questions:

• What is our capital?  What hu-
man and enterprise capital have 
we created that is most import-
ant to us?  What role does our 
� nancial capital play in our 
business and our family?  What 
is our vision for the future?

• Who will follow me in the work 
of sustaining and growing the 
capital as well as the business?  
How can I engage the talents, 
skills, interest and enthusiasm 
of my entire family in sustaining 
and growing the capital and the 
business?

• What roles will they play in car-
rying it forward?  Who has the 
ability, interest and availability 
to serve in management?  As an 
engaged owner?  As trustee?  As 
a director?

• How can I help them prepare to 
take over?

A founder who recognizes all the cap-
ital embodied in the business and the 
family  (human, enterprise and � nan-
cial) and hopes to leave a system that 
can sustain and grow that capital will 
conclude that succession planning as it 
is typically thought of leaves too much 
of the real work of succession to those 
who will follow. 

Expanding the team

� e key to enhancing the successful 
transition of any family enterprise is 
vision and preparation, and the odds 
can be improved signi� cantly by ex-
panding the advisory team to include 
specialists in family relations and gov-
ernance.  � is requires a deep com-

mitment to creating an atmosphere of 
trust in which both the family and the 
advisor team understand the value of 
collaboration.

All too o� en, though, collaborative en-
deavors fail to take root in the estate 
planning process.  Our hunch is that 
families don’t think about expanding 
the advisor team mainly because of cost 
and also because they have rarely seen 
it utilized or o� ered as a comprehen-
sive service.  While families are used to 
paying for advice, they are not used to 
having succession and estate plans re-
viewed by di� erent professionals who 
might have di� erent values, skills and 
perspectives to add to the planning 
process.  So, education about this is 
key, and not just for families: educating 
both the family and the advisors right 
from the inception of an engagement 
about the need and value of profession-
al collaboration is an important process 
(and a challenging endeavor) in itself 
and will hopefully steer the profession-
als away from their natural tendency of 
working alone with clients.  Surgeons 
don’t operate alone.  Pilots don’t navi-
gate their aircra�  in a vacuum.  � ose 
professionals that service families in 
respect to their business planning need 
not only to recognize but also adhere 
to a higher level of collaboration de-
spite the many frustrations that can 
easily emerge among di� erent service 
industries. 

When a business is run by a founder, 
decision-making operates like a hub 
and spoke – with the founder in the 
center of the action.  � e system is 
simple: all questions gravitate to and 
emanate from the center.  But estate 
planning, especially wealth transfer 
planning with family owned enter-
prises, invariably builds a new system 
with multiple decision-makers.  Once 
the plan takes e� ect, the founder will 
no longer be in the center; other deci-
sion-makers will emerge.  � e board of 
directors (if there is one) will need to 
take a new look at � nances and strate-
gy.  Trustees, suddenly born out of the 
estate tax planning process and having 
their own set of � duciary priorities, are 

thrust into a family’s business ecosys-
tem, all too o� en without proper train-
ing or education.  Management will 
need to adjust to a new leader and new 
priorities.  Family members will be in 
entirely new roles – one may step up 
to the CEO position, others may join 
the board, serve as trustees, or even be 
bene� ciaries of new trusts which own 
illiquid non-voting business interests.  
As they take these roles, they will need 
to ask questions, learn new skills and 
develop very di� erent ways of relating 
to each other.

� e challenge for business-owning 
families is that estate planning docu-
ments that are fundamentally tax-driv-
en don’t begin to address the new com-
plexity of the family business system.  
Founders and their family members 
need help understanding the new roles 
that the documents will create.  � ey 
also need help designing and imple-
menting the new decision-making sys-
tems that family, board and manage-
ment will need to steward the business 
a� er the founder is gone.  

Decision-making challenges

� e following examples point out just 
a few of the decision-making challeng-
es that can arise from estate planning 
transactions:

• Who’s the Leader?  Most estate 
plans sprinkle ownership among a 
group of diverse family members, 
o� entimes in trust.  As a result, 
ownership power that was orig-
inally held by a single individual 
(the founder) may now be held by 
a group of individuals and enti-
ties.  Questions will naturally arise:  
What powers will the owners (or 
trustees) exercise? If the new CEO 
is a family member, will he assume 
he’s stepping into the shoes of the 
founder and has all the same pow-
ers that the founder had?  At the 
same time, will the non-manag-
ing owners and directors feel that 
they instead should hold much of 
the power that the founder held?  
Who’s right?  � e estate planning 



documents typically won’t resolve 
this issue.  However, a business ad-
visor, who understands enterprise 
governance and collaborates in the 
estate planning process, can add 
immense value to help clarify and 
articulate a new balance of power.

• � at’s Not Fair!  O� en, the demise 
of the founder creates a power vac-
uum that stokes discontent and 
animosity among family members.  
� e estate plan may spell out who 
gets what, but it rarely explains 
why.  Parents assume their mo-
tives are transparent and that their 
children will understand that they 
acted out of love, but children don’t 
always see it that way.  An advisor 
who specializes in family dynam-
ics and relationships can help the 
founder and spouse clarify their 
intentions before beginning the es-
tate planning process, and can also 
help family members sort through 
the emotions and work togeth-
er constructively a� er the found-
er’s passing.  Creating a forum for 
family members to come together 
– a family assembly – can provide 
a place for family discussions that 
might otherwise � are up in the of-
� ce.

• Outside, Looking In: When the 
family business is transferred in 
trust, the biggest challenge for the 
next generation of owners is that 
the trust distances the bene� ciaries 
from the business.  � is alienation 
can be unintentionally enhanced 
by choosing the wrong trustee. 

Careful attention needs to be paid 
to family frictions that can be ig-
nited when clients carelessly nomi-
nate trustees within wills and fam-
ily trusts, when these same trustees 
occupy board of director positions 
of the family enterprises that com-
prise, in whole or part, the corpus 
of the trust.  Most clients know in-
tuitively that trustees must act sole-
ly in the interests of all trust bene� -
ciaries.  It goes without saying that 
a trustee cannot transact business 
with trust property for any per-

sonal bene� t.  In family enterprises 
where there may not be that many 
trusted advisors who are willing 
or able to serve as a � duciary, it is 
tempting to simply default to a di-
rector who is also a family member, 
to serve as a trustee.  A� er all, that 
individual knows the most about 
the business and the family, right?

But query if it is prudent to name 
the same person as trustee and di-
rector. Directors owe � duciary du-
ties of loyalty and impartiality to 
the shareholders and the business; 
trustees owe � duciary duties to 
the bene� ciaries.  Without a basic 
system of checks and balances, the 
appointment of an individual who 
is also a director or CEO as trustee 
of a trust that owns or operates a 
family business can easily put that 
individual in an impossible situa-
tion or a con� icting position.

It is not hard to imagine situations 
arising where the course of action 
that is best for the business may 
not be best for a bene� ciary of the 
trust.  What then?  How will the 
family member holding multiple ti-
tles balance these duties?  Spending 
time developing a roster of knowl-
edgeable, capable individuals to 
serve so that no single individual 
must occupy more than one role; 
building governance mechanisms 
into the trust agreement, training 
trustees and directors to recognize 
situations where con� ict is possi-
ble; and developing e� ective com-
munication and decision-making 
between board and owners – all 
can improve decision-making and 
also reduce the risk of a family 
member getting caught in the web 
of con� icting duties.

In the same vein, it is important 
to note that multiple duties don’t 
automatically imply a con� ict of 
interest. Rather, it is the person’s 
actions themselves in the dual ca-
pacity that may be harmful to oth-
er family members; thus creating 
a con� ict of interest for the entire 

family to ponder and plan around.

• Bene� ciaries le�  out.  It should come 
as no surprise that bene� ciaries 
may come to feel that they have no 
role, and their interest in the busi-
ness turns to apathy or even anger.  
A bene� ciary who lacks any control 
over the business is far more likely 
to seek an exit than a bene� ciary 
who is engaged in the business in 
some fashion.  If the founder’s de-
sire in setting up the trust is purely 
tax-driven, and the founder wants 
the bene� ciaries to have a say in 
enterprise decision-making – in 
other words, if the founder would 
have given the shares outright but 
for taxes–then the trust instrument 
must allow and encourage the 
trustee to seek the bene� ciaries’ in-
put on shareholder decisions.  An 
advisor who understands � duciary 
as well as business systems can help 
the founder, trustee and bene� cia-
ries develop e� ective governance at 
the trust level that aligns with the 
business and family governance.  

Estate planning is intended to prevent 
a number of undeniably bad outcomes 
at a critical moment in time – a large 
tax bill or a claim by an angry credi-
tor, such as a divorcing spouse.  By 
contrast, the human and � nancial con-
sequences of estate planning transfers 
of control will linger over decades and 
generations.  Succession planning for 
family businesses needs to be turned 
right side out.  When there is a team 
of skilled advisors working alongside 
the estate planner and founder who 
can help the family think more deeply 
about the future of the family and the 
business, the odds of long term success 
will increase exponentially.
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